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Anyone who has applied for or
been granted a trade mark will
know that even before the 

official notification is received, bogus
invoices for 'registration' are
likely to arrive from sundry
sources.

A similar scam includes
sending invoices for renewals
at greatly inflated prices.
In a recent case, a company which
issues such invoices and which trades

as the 'Intellectual Property Agency
Limited' was ruled to have 'passed itself
off' as the Intellectual Property Office
and also infringed its trade mark.

The scam yielded estimated profits
exceeding £1 million, and the result of 

the court action was a fine of
£500,000.

One of the legal remedies for passing
off (where you 'borrow' the trading
style of another organisation) is to

have the profits made 
awarded to the true owner of the
trade mark. 

For preliminary advice on any
intellectual property issue, contact
our commercial department.

trade mark scammers lose

Commercial property disputes
are well known for being 
complex and expensive to

resolve, and the use of arbitration can
sometimes lead to further dispute if the
arbitrator is seen as coming down too
heavily on one side.

In an effort to provide a way for 
disputes that are litigated in court to be
resolved more quickly, the Royal Court
of Justice has set up two new pilot
schemes, which began in October
2015.The schemes apply to disputes in
the Chancery Division, the Commercial
Court and the Technology and
Construction Court, so can be used in
almost all property-based disputes that
meet the necessary criteria.

The 'Shorter Trials Scheme' is a voluntary
scheme which targets smaller disputes.
It reduces the volume of paperwork
which the Court will need to consider
and removes the need for a detailed
costs budget to be prepared. An
abbreviated system for the allocation 
of legal costs is also applied.

The 'Flexible Trials Scheme' is also 
voluntary. It allows the standard 
timetables applied to trials to be varied,
and limits the oral evidence presented
at trial and the number of submissions
that are made, the intention being that
only evidence that is crucial to the
case is heard.

One of the key benefits of the 
proposals is that by limiting the length
of trials, it is easier to list them for 
hearing in the court timetable.

For commercial property litigation
advice, please contact Hannah
Fairweather.



COMMERCIAL LAW UPDATE
are your anti-money laundering procedures compliant?

violation of planning law leads to £70,000 loss for landlord

It might be thought by many that money laundering is a
crime that is practised only by professionals in positions of
authority or influence, but this is not so. Money laundering

supports terrorism, drug dealing and other unlawful activities
and, accordingly, the law relating to it is comprehensive and
strict. For example, those who deal in high value goods are
obliged by law to have appropriate anti-money laundering
procedures and to enforce them. 

In a recent case, an alcohol wholesaler was fined thousands
of pounds for breaching the Money Laundering Regulations

2007. The wholesaler was required by the Regulations to vet
customers carefully and to notify the authorities of any 
potentially suspicious transactions. It was investigated by 
HM Revenue and Customs after it entered into substantial
cash deals with overseas buyers. It was fined £5,000, the
maximum available where a gross profit is less than £50,000,
on the basis that the transactions were unusual enough 
to have put a reasonable person on inquiry and that its 
monitoring of deals and customer due diligence measures
were inadequate.

In ruling on the wholesaler's challenge to the fine, the First-tier
Tribunal (FTT) found that it had shown no proper appreciation 
of the need to deter, detect and disrupt money laundering 
activities. The relevant transactions were high risk and no
effective precautions had been taken, or even really 
contemplated. The FTT nevertheless halved the fine to 
£2,500 on the basis that the failures to comply with the
Regulations were not deliberate.

For advice on compliance with your obligations under
the Money Laundering Regulations, contact us.

Alandlord who let premises that were substandard has
been ordered to pay £70,000 under the Proceeds of
Crime Act 2002 after being convicted by Blackfriars

Crown Court.

The basement flat in question was in reality a storage area
beneath a café. It had been ruled to be 'unsatisfactory and

substandard', but had been let out for more than 14 years
afterwards, yielding a total rent in excess of £100,000.
The landlord was also ordered to pay £18,000 in fines and
legal costs.

For advice on any aspect of property law affecting
buildings you own, contact us.

court case shows importance of shareholders' agreement

Investors in private companies frequently agree not to 
dispose of their shares without making an offer of first
refusal to their co-investors. In a guideline case, the Court

of Appeal has analysed the legal effect of such agreements
in the context of a battle for control of a property company.

The company was established for the purpose of making a
property investment. The shareholders agreed that each of
them would have a right of pre-emption before any of 
them disposed of their shares. However, following a falling 
out between them, a number of them transferred their shares
to an overseas company.

With a view to obtaining control of the company, other 
shareholders argued that they had not been afforded their
pre-emption rights and the transfers were thus invalid and
should be unwound. A judge accepted that the pre-emption
rights were valid, but nevertheless rejected the other 
shareholders' claim.

In upholding that decision, the Court found that the 
pre-emption rights had been superseded by an informal
agreement reached at a board meeting. The board, which
comprised a majority of shareholders, had unanimously
resolved not to object to the transfers and that decision 
was binding on all concerned. There were circumstances
which made it unconscionable and inequitable for the 
disappointed shareholders to seek to assert their pre-emption
rights. The overseas company had thus validly acquired the
shares and was entitled to register them.

The importance of having a carefully worded shareholders'
agreement in cases such as this should not be 
underestimated. 

We can advise you on the creation of a shareholders'
agreement or how to resolve a dispute between 
shareholders.



COMMERCIAL LAW UPDATE
business valuation on transfer

use not ownership determines VAT status

When the transfer of a business takes place, the 
question of the value of assets transferred – 
especially intangible assets – is often the subject of

a difference of opinion between HM Revenue and Customs
(HMRC) and the taxpayer.

When two brothers transferred their business into a company,
the difference of opinion could hardly have been greater, 
as the value they put on the goodwill exceeded HMRC's 
valuation by more than £6 million.

The reason for the massive difference was the assumptions
on which the respective valuations were based.

HMRC argued that the valuation of the business had to be
based on the legal position when the transfer took place. 
For example, there were no contracts of employment or
non-competition agreements to bind the brothers, so HMRC
contended that the valuation had to be made on the
assumption that they were not bound to the new company.
However, their continued involvement had been implicit 
in the valuation made by the brothers' expert valuer, the
brothers having indicated that they would have been 
willing to sign contracts of employment containing 
non-compete clauses with any purchaser of the business. 

The business also held intellectual property assets, databases
and so on which added to the value.

The 
First-tier
Tribunal
accepted
that the
brothers
would
have
sought
the best
possible
price 
for their
business and that signing the necessary agreements would
not have caused them 'undue expenditure of time and
effort'. It accepted the brothers' valuation.

It seems likely that HMRC will appeal against the decision.
However, it does offer a glimmer of hope for businesspeople
in similar circumstances.

The salient point is that before such transactions are carried
out, it is preferable to ensure that appropriate legal 
agreements are in place which provide a proper 
underpinning for the assumptions used by the expert valuer.

If you are considering disposing of your business, 
contact us for advice early on in the process.

It is well known that building work can be standard rated or, if it meets one of the exemptions in the Value Added Tax
Act 1994, Section 30, Schedule 8, it can be zero rated for

VAT purposes.

Among the qualifications for zero rating is whether the 
building is to be used for a 'relevant charitable purpose'.

When a charity acquired and renovated a listed property, 
it gave zero rating certificates to its contractors and they 
did not charge VAT on the building works. However, the 
renovated building was not to be used directly for the 
purposes of the charity, the plan being to let it to a private
fee-paying school.

One of the contractors involved contacted HM Revenue 
and Customs (HMRC) to check that it was in order for it to
issue zero rated invoices for its work. HMRC's reply was that as
the property was to be used as a fee-paying school, all
invoices were to be standard rated. HMRC then wrote to the
charity saying that it understood it had been issuing zero 
rating certificates to contractors and that these had been 
incorrectly issued.

The dispute over the VAT status of the supplies was founded
on whether the converted property was 'solely' to be used
'otherwise than in the course or furtherance of a business'.

The First-tier Tribunal concluded that despite the fact that the
lease was at below market rent and not intended to yield
long-term profits, the property had been intended for use in
the course of an economic activity. The judge concluded
that the definition of 'economic activity' was a very wide one.

The case illustrates the importance of considering 
the relevant VAT law in detail before commencing 
developments for which VAT zero rating is to be claimed.

We can assist you by advising on the applicable law
and ensuring that the legal structures are in place to
maximise tax efficiency. 
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are you dispute friendly? new rules require you to be
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In an important decision for commercial property 
professionals, a tribunal ruled that a boarded-up shop,
which was to form part of a regeneration scheme, was

exempt from business rates because no sensible landlord
would have paid to repair it.

The shop had been vacant for several years and internal
vandalism had exposed brown asbestos. It was one of a
number of empty properties which were awaiting demolition
to make way for a major redevelopment project.

A local authority valuation officer (VO) argued that the 
property had a rateable value of £57,500 on the basis that, 
if it were refurbished and let, the £120,000 cost of those
repairs would be recouped in not much more than two
years. Those arguments, however, failed to persuade the
Valuation Tribunal, which found that the shop had a zero
rateable value.

In rejecting the VO's challenge to that decision, the Upper
Tribunal found that, in the real world, a reasonable landlord
would not have considered it economic to repair the shop. 
It was highly unlikely that a hypothetical landlord would have
had any confidence that investing in repairs would yield
much, if any, profit.

Although the timescale for the redevelopment project was
uncertain, a hypothetical landlord would have been unwilling
to take the risk of being left with a refurbished 1960s shop
entirely surrounded by building works and, latterly, new 
development.

The case opens the possibility for owners of properties which
would be uneconomic to refurbish to challenge the
demands for rates from their local authorities.

Contact us for advice on any aspect of construction or
property law.

no rates payable on boarded-up shop 

Since 1 October 2015, under changes introduced by the
Consumer Rights Act 2015, it has been compulsory for
most businesses to offer Alternative Dispute Resolution

(ADR) to their customers if a complaint arises between them
which cannot be settled by negotiation.

ADR is a process designed to resolve complaints without the
need to resort to legal proceedings. It is less formal, and 
normally faster and less costly, than legal proceedings.

The Alternative Dispute Resolution for Consumer Disputes
(Competent Authorities and Information) Regulations 2015
require a business which finds itself in this situation to inform its
customer by a 'durable' medium (i.e. in writing or by fax or
email) that it cannot settle the complaint, and to inform the
customer of the web address of a provider of ADR services
competent to deal with the complaint and whether or not
the business is obliged to, or will, participate in an ADR

process
operated 
by that
organisation.
From
January
2016, all
businesses
that sell
goods or
services
online 
must put 
on their website a link to the EU Commission's Online Dispute
Resolution platform.

For advice on how these changes affect your business,
contact us.


